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‘QUESTIONS PRESENTED 


| 
A. Whether, under a three year limitation of action statute 
a claim for damages under the Survival Statute is barred where the decedent 
undergoes surgery and continues under medical treatment ior a period of 
’ five months after release from hospital confinement and shortly thereaiter 


dies as 2 result of an internal condition caused during the performance of the 
| 


operation ? | 
| 
| 


. B. Whether the cause of action under the Survival Statute 


accrues at the time of discovery of the alleged wrongful or negligent act ? 


: | 
This case has not been previously before this Court. 


fofevncee tb blag, FOE 
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Appeal from the United States District 
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Court for the District of Columbia. 


BRIEF FOR APPELLANT 


STATEMENT OF THE CASE 

Appellant brought this action under Title 12 D.C. Code 101, 1967 
edition,' Survival Statute, seeking damages due to medical malpractice in- 
curred Ee ing the course of an operation to relieve acute appendectomy. 
The Opfration was verformed on October 2, 1966. Appellant's decedent 
was digoharged from the hospital on October 17, 1966. After discharge, 
decedeft continued to’ maintain contact as an outpatient with the Appellee for 
purposd of receiving medical treatment. During this period, decedent did 
not rettirn to his usual occupation, until April, 1967. On April 21, 1967, 


Appellant's decedent died. 


Appellant filed this seen on December 8, 1969 seeking damages under 
the Survival Statute. (J.A. #1) Appellee, defendant below, filed an Answer 
denying the allegations in Appellant's complaint and subsequently filed a Motion 
seeking Dismissal of the action on ground that the Action was barred by the 
Statute of Limitations. (J.-A. #2&3) Appellant filed pprosicod thereto along 
with a &atement of Facts and Memorandum of points and authorities. (T.A. #4) 
The Motion was argued before the U.S. District Court and upon consideration 
thereof the Motion to dismiss was granted. (J.A. #4a. ) Thereupon, Appell- 


ant filed Notice of Appeal to this Honorable Court. (J. A. #5 ) Having perfected 


her Appeal, Appellant submits this Brief in support of her contentions which 


are setgorth hereinafter. 


STATEMENT OF FACTS 


bn October 1, 1966, Appellant's decedent entered the Rogers Memorial 
Hospital as a paying patient for purposes of undergoing surgery for correction 


. . | 
of abdominal problems, to wit, appendectomy. (J.A. #6) Fhe operation was 


performed on October 2, 1966 and appellant's decedent was volenacal from the 
hospital on October 17, 1966. Decedent could not return to bis usual occupation 
‘during the months which followed and consequently convalesced from the date of 
his dic Sharge from the hospital until March, 1967 during watch time, decedent 
was wider constant out-patient care at the hospital. In Marc, 1967, decedent 


® 
was given medical authorization to return to his usual occupation at the Wash- 


ington ees Company. On April 15, 1967 decedent became ill but continued 


to work for approximately one week thereafter. On April 21, 1967, plaintiff's 


(2.) 


decedemt died suddenly and was pronounced Dead On Arrival at the Dronience 
Hospitdl. (JA. #7). 

‘According to the Appellee's Hospital Report, decedent had undergone 
an Opekation known as (a) Appendectomy and, (b) Cholecystectomy, both 
perforjned on October 2, 1966. 

SAt approximately 8:30 A, M. , the Coroner examined decedent's body 
in the Emergency Room at Providence Hospital and thereafter confirmed the 
death. ; The body was thereafter transferred to the D.C. Morgue and again, 
some 31/2 hours later, the Coroner again examined the ody presumably 
in prewaration for Autopsy. The post mortem change in the body was such 
that tee Coroner concluded that an autopsy could not be performed because of 
the foljowing post mortem body changes " A tremendous amount of distention 
of the bbdomen, soft tissue of the face, scrotal sac and penis had developed. 
Large ‘luid containing blebs had developed over the body surface. Collections 
of gas rere present throughout the tissues over the entire body from the scalp 


to the Soles of the feet." The coroner further concluded that decedent had 


suffered from gas gangrene caused by a bacteria of the Clostridium family. 


i 
That the most logical cause of the infection was due to a rupture of an internal 


organ within the abdominal cavity since this organism lives in the intestinal 
tract. , The fact that most of the pain had been in the lower left quadrant of the 
abdomen-would seem to indicate that a diverticula of the Nie had ruptured 
resulting in a peritonitis and blood stream spread of this organism to all port- 
ions of the body." ( J.A.-#8). | 


Decedent became patently ill on or about April 15, 1967 and remained in 
% 


that condition until April 21, 1967, when decedent passed. (J. A. #9 ) Appellant, 
Gs) 


. 

having been appointed as Administratrix of the Estate of her deceased husband, 
filed a Civil Action in the United States District Court seeking damages under 
the Survival Statute. : 
. | 


5 SUMMARY OF ARGUMENT 


| 
| 
‘A claim for damages filed under the Survival Statute is not barred under 


a three year statute of limitation period where the decedent undergoes surgery 
and continues under. medical treatment for a period of five months after release 
from hospital confinement and dies as a result of an internal gondttion caused 
during the performance of the operation. | 


A cause of action under the Survival Statute accrues at the time the alleged 
; 5 


negligeace which caused the injury is discovered and at the time of discharge 
i 


from medical treatment whichever came first. 


A militant enunciation of guidlines and rules of taumb are sorely needed 
in the area of medical malpractice legal problems for it Is the patient who must 
suffer fee worst defeat. The patient is CERRY under anesthetic at the time of 
the careless act and could not possibly have any method of discovering the neg- 
ligence at the time it is committed. Further, even though medical acts amount- 


ing to fegligence might be committed during the course of surgery, the negligence 


may not be harmful. Nonetheless, consider the negligence which causes harm 
some one, two, three or even five years later. | 

The Trial Court erred in granting Appellee's Motion to Dismiss on 
the gz Sund that such action was barred by the Statute of VEEL ESSE 


(4.) 


STATUTES INVOLVED 


; 
Title 12, D.C. Code 301. 1967 edition provides, 


" Except as otherwise specifically provided: by law, 
actions for the following purposes may not be brou- 
ght after the expiration of the period specified below 
from the time the right to maintain the action accrues : 


1 eeeeveaeee 
2. ARR REREREE 


- eeeeeeneeeoe 


. for which a limitation Is not otherwise specially 
prescribed - 3 years." 


Title 12, D.C. Code 101, 1967 edition ( Survival Statute ) 


* 


provides , 


" On the death of a person in whose favor or against 
whom a right of action has accrued for any cause 
prior to his death, the right of action survives in 
favor of or against the legal representative of the 
deceased. In tort actions for personal injuries, the 
right of action is limited to damages for physical 
injury, excluding pain and suffering resulting there- 
from. " 


a ee ee ee ed 


ARGUMENT 


(1) | 

| 
A CLAIM FOR DAMAGES FILED UNDER THE SURVIVAL 
STATUTE IS NOT BARRED UNDER A THREE YEAR 
STATUTE OF LIMITATION PERIOD WHERE THE DECE- 
DENT UNDERGOES SURGERY AND THEREAFTER) iCON- 
TINUES UNDER MEDICAL TREATMENT FOR A DESIGN- 
ATED PERIOD OF TIME AFTER RELEASE FROM 
HOSPITAL CONFINEMENT AND DIES AS A RESULT OF 
AN INTERNAL CONDITION CAUSED DURING THE EREOR- 
MANCE OF THE OPERATION, 


“Appellant filed an original action seeking ces in the United States 
District Court under Title 12 D.C. Code 101, 1967 edition, inown as the 
Survival of Rights Statute, under which action appellant sought to recover 
damages due to physical injuries sustained by her decedent during the course 


of an operation for abdominal complications. Under the Survival-of Rights 
| 


Statutd, it is provided that ; 


" On the death of a person in whose favor or against 
whom a2 right of action has accrued for any cause 
prior to his death, the right of action survives | jin 
favor of or against the legal representative of the 
deceased. In tort actions for personal injuries, the 
right of action is limited to damages for physical 
injury, excluding painand oe resulting there- 

’ from," 
| 


Section 101 must read in conjunction with 12 D.C. Code 301,| 1967 edition 


: 
which sets the period of limitation in personal injury actions as being three 
¢ 


years. Appellant's decedent had entered the Appellee's Hospital on.October 

2, 1966 for purpose of undergoing surgery to relieve acute appendectomy. 
Decedent was discharged from the hospital on October 17, 1966 but continued 
under out-patient treatment from October17, 1966 to April, 1967 when deced- 
ent returned to his usual SOIT: On April 21, 1967 decedent expired 


- from causes designated as Gas Gangrene due to rupture of the colon. 
| 


’ 


Appellant contending that the cause of action for personal injuries did not 


begin oe until April, 1967, when decedent was released from out-patient 
treatment status at the defendant's hospital, filed an action under the Sur- 
vival Statute seeking damages. 
8 
The critical question to be decided then is when did the cause of action 
first accrue. The general rule in this jurisdiction has long been stated that a 
statute of limitation does not begin to run until the alleged injury is discovered, 
or by tte exercise of ordinary diligence, a party could have discovered the 
injury. P.H. Sheehy Comoany v. Eastern L & Mig. Co,, 44 Apo. D.C. 107 
(1915). As our Court of Appeals rationalized in Sheehy, supra, 
" Tt cannot be said that a person should assert a right before 
he has knowledge of, or is chargeable with know ledge of, the 
same. He must have had such opportunity to ascertain his 
position as would be sufficient in the case of a manof ordi- 
nary intelligence and prudence under the circumstances of 
the case. 
He must be diligent in informing himself upon the true state 
of his affairs, culpable ignorance being offensive both in 
Equity and in Law." 
In the normal personal injury case where parties seek damages, it has been 
genera.ly held in the District of Columbia that the cause of action for person-" 
al injury accrues, for limitation purposes, at the time of the injury. 
Hanna v. Fletcher, 97 U.S. App. D.C. 310, 231 F. 2d 469 (1956 ) cert. dented 
Gichner Iron Works, Inc. v. Hanna 76S. Ct, 1051, 351 U. S.-989. The Court 
in Hanna, supra rationalized that, ; 
" We cannot shorten the time the code allows by additig: 
a provision that personal injury essential to the accrual 
of the cause of action must occur within the three years 
of negligence." Foley v. Pittsburgh-Des Moines Co. 363 
Pa. 1, 38-39. 68 A. 2d 517, 535 (1949 ); Fredericks v. 


Town of Dover, 125 N.J.L. 288, 15 A. 24 784 (1940 ) ; 
Kitchener v. Williams, 171 Kansas 540, 236 P. 2d 64 (1951 ). 


4 
8 


However, here, Appellant unfolds a critical set of acts which pring new 
dimensions to the problem involving a period of limitation, These new 
dimensions necessarily leads the Court into the highly sensitive area of 
medical malpractice. Realizing the difficult barriers which a party must 


hurl inorder to overcome the period of limitation problem in medical 
> x | 
malpractice cases. Approximately Seventeen States have passed legislation 
1.) 
specifically dealing with the problem. As far as could be ascertained, 


e i 
Congress has not legislated on periods of limitation involving medical mal- 


practice cases and it would appear that there is a need for such legislation. 
In medical malpractice cases, the relationship between physician and patient 


is such that the patient holds the physician in the highest of confidence and at 
. > | : 
no tim® will doubt the sincerity, intergrity and professional|competence of the 


physician. Consequently, where acts of negligence occur during the course of an 
operation, there is no possible way for the patient to learn that, internally, 
something is wrong with him - usually brought on by the negligent act of the 
operat ing physician. Such is the case here. Thus, would be equitable, just 

and wise to require a plaintiff, in a medical malpractice case, to file a civil ~ 
action for damages within three years from the date the operation was performed? 
Appelfant would think that such a =e works an undue hardship on parties 


plaintiffs similarly situated. Here, this Honorable Court has- for review before 


it, a set of facts which reveal that a 61 year old male person entered a Hospital 


(1.) Those States having legislated on the problem are as follows : 
Alabama, Colorado, Connecticut, Kentucky, Maine, Michigan, Nebraska, 
_ Missouri, New Hampshire, Ohio, South Dakota, New York, North Dakota. . 


, See 39 CSlorado University Law Review 452 to 456 on problem. 


for an Appendectomy and Cho lecystectomy. That the patient remained in 

the Hospital for several weeks after the operations and was released on 

October 17, 4966. Thereafter, patient could not return to his usual occupa- 
tion and was required to conveslescent up to March, 1967. During the | 
period of convelesence, patient continued to appear at the hospital for out- 
patient treatment. Thus, the relationship between patient and physician at 

the Hospital was 2 continuing one. On April 21, 1967, the patient dies form 
causes commonly known as gas gangrene. The Coroner's report explains 

that the logical cause of the infection causing the gas gangrene” was 2 rupture 
of an internal organ within the abdominal cavity ‘since this organism lives In 

the Human intestinal tract." Medically, Clostridial Perfringens (the bacteria 
which causes gas gangrene ) has been defined ds a form of bacterii responsible 
for gas gangrene. The gas gangrene ts the result of the multiplication in tissue 
of clostridial organisms capable of destroying muscles tissue. As the organism 
multiplies and destroys the tissue, they produce gas. Symptoms usually appear 
in a few days after injury. After the first sign is discharge of foul smelling 
pus and gas from the primary wound, followed by pain in the area and swelling 
and tightness of the skin around the wound. See Lawyers' Medical Cyclopedia 
Supplement. 30.24 pp. 478.18-19. Volume 4 Lawyers Medical Cyclopedia 145. 
In light ®f the foergoing medico-factual pattern, the question arises - when 
would the statute of limitation begin to run ? Appellant contends that the Statute 


of Limitation did not begin to run until the injury was first discovered or on the 


date when the patient was finally discovered or on the date when the patient was 


finally teleased from ‘out-patient treatment from the defendant hospital. Thus, 
the Taree year statute of Limitation period began in March, 1967. The right of 


adion accrues only when injury is sustained by the plaintiff and not when the 


causes ae set in motion which ultimately produce the injury as a conseq- 


uence. Foley v. Pittsburgh-Des Moines Co. , supra. However, appellant 
: 


urges this Honorable Court to extend the rule one step further. The extension 
| 


would embrace the rule of Discovery. | 


The New York Statute sets the period of limitation in medical mal- 
practice cases as two years. N.Y. Civ. Prac. #50 (1 1941 two years ). 
In New York the Courts were quick to realize the harshness of the period of 
limitation and through judical rule making, extended the rule cover cases 
where the injury could not have been ascertained by the patient. The leading 
case representing the harshness of the New York rule is Conklin v._ Drapér , 


. | 
. 529 (ist dept. ), aff. mem. 254 N. Y. 


620, 173 N. E. 892 (1930). In Draper, supra, a physician, while operating 
upon the plaintiff for a appendicitis on May 27, 1925, closed the incision leaving 
a pair of forceps behind. After 2 yoarsyy during which time, platntit experienced 
symptoms of ill health, an x-ray was taken by another physictan which disclosed 
the presence of the forceps. The next day, July 13, 1927, a second operation 
was performed and the forceps removed. Plaintiff then brought her cause of 
action on July 5, 1929 within 2 years after the discovery of the forceps, but not 
within two years after the operation by the physician. The Appellate Division 
granted Defendants Motion to Dismiss on proond that the action was barred by 
the two year statute of limitation. Plaintiff contended that the period of Limit- 
ation did not begin to run until the date of discovery of the malpractice but the 
court rejected plaintiff's argument. See Note: 15 Minn. L. Rev. 245 (1931 ). 
The courts realizing the eee of the rule, have made attempts in recent 
years to circumvent the rule. Thus, the New York Courts have now injected . 


a new approach in statutiry interpretation inorder to ease the harshness of the 


. 


. 


for an Apper.dectomy and Cholecystectomy. That the patient remained in - 

the Hospital for several weeks after the operations and was released on 

October 17, 1966. Thereafter, patient could not ‘return to his usual occupa- 
tion and was required to conveslescent up to March, 1967. During the 

period of convelesence, patient continued to appear at the hospital for out- 
patient treatment. Thus) the relationship between patient and physician at 

the Hospitd. was a continuing one. On April 21, 1967, the patient dies form 
causes Como known as gas gangrene. The Coroner's report explains 

that the logical cause of the infection causing the gas gangrene” was a rupture 
of an internal organ within the abdominal cavity since this organism lives in 

the Human intestinal tract." Medically, Clostridial Perfringens ( the bacteria 
which causes gas gangrene ) has been defined as a form of bacterii responsible 
for gas gangrene. The gas gangrene is the result of the multiplication in tissue 
of clostridial organisms’ capable of destroying muscles tissue. As the organism 
multiplies ‘and destroys the tissue, they produce gas. Symptoms usually appear 
in a few days after injury. After the first sign is discharge of foul smelling 
pus and gas from the primary wound, followed by pain in the area and swelling 
and tightness of the skin around the wound. See Lawyers’ Medical Cyclopedia 
Supplement. 30.24 pp. 478.18-19. Volume 4 Lawyers Medical Cyclopedia 145. 
In light of the foergo.ng medico-factual pattern, the question arises - when 
would the statute of limitation begin to run ? Appellant contends that the Statute 
of Limitation did not begin to run until the injury was first discovered or on the 


date when the patient was finally discovered or on the date when the patient was 


ry 


finally ee from out-patient treatment from the defendant hospital. Thus, 


the Threesyear statute of Limitation period began in March, 1967. The-right of 


adion accrues only when injury is sustained by the plaintiff and not when the 


| 

| 

. | 
| 


3 | 
statute. #One approach has been the adoption of the "Continuous Treatment 


Theory", that is, the Statute does not begin to run untll the end of medical 


treatment. See Sly v. Van Lengen, 120 Misc. 420, 198 N.Y. Supo. 608 
Sup. Ct. Onondaga County, 1923 ) : see also 37 Harv. L. Rev. 272 1923 ). : 


In Sly, supra, the NeW York Court looked to the Laws of Ohio and followed the 


Ohio SS decision in Gillette v. Tucker, 67 Ohio St. 106, 65 N.E. 865 (1902 
In Gilleie, supra, the Ohio Court held, as early as 1902 that the Limitation did 
not begin to run against plaintiff's right to maintain the action until the case had 
been abandoned by the defendant or the professional relationsttp has terminated. 
Another legal technique used by the New York Courts was the adaption of the 
Contract - Action theory, that is, the physician -patient relationship being a 
contractual one, a physician's negligence may constitute a breach of contract. 
The latter theory was found to be weak however, due to problems in pleading © 
a cause of action Ex-contractu. 

Apoellant strongly urges this Honorable Court to continue to follow the 
Rule of Discovery which this Honorable Court enunciated as early as 1915 in 
P.H. Sheehy Comoany, supra. While the Court did not specify application of 
the Rule of Discovery to medical malpractice cases, the Comt, in broad and ; 
general vein, setforth the princ ‘ple which clearly had spolication in medical 
malpractice cases. It is more fitting to SOEEEE ES that States began to follow 
the District of Columbia Rule in Sheehy, supra, and thereafter legislated the 
problem: to resolve. Some Federal Courts have now begun to follow the Rule of - 
Discovery. The Fifth Circuit Court of Appeals, expressly addressing itself 
to the guestion of limitation of actions in medical malpractice cases under the 


Federai Tort Claims Action held that, | 
5 
| 


(11.) 


Fai «de See, WN 
Be aks 


! 
' 


}" Where a malpractice action was brought against the 
United States under the Federal Tort Claims Act 

_ # based upon the treatment of plaintiff's wife at an Air 
Force Base Hospital by government employees, the 
action could be maintained within two years after the 
{ claimant discovered or in the exervise of reasonable 
3 
: 


diligence should have discovered the existence of acts 
of malpractice upon which the claim was based. 
Quinton v. United States, 304 F. 2d 234 (1962 
More fittingly, Appellant cites the reasoning of the Minnesota Court in 
’ 
grounding it's decision in a medical malpractice case via physician - patient - 
3 
relationskip as another sound basis upon which Appellee here may be held 
subject to suit notwithstanding the limitation of actions period specified by the 
District gf Columbia Code. Under the Minnescta rule, so long as the relation- 


ship of piysician and patient continues as to a particular condition the physician 


was empbyed to cure, and the physician continues to attend and treat the patient 
‘ 


in relation thereto and there is something more to be done by the physician in- 
order to bifect cure, the operation of the statute of limitation is suspended. 
See conn v. Charles T. Miller Hosvital, Inc. , 253 Minn. 418, 92 N.W. 

24 96 (1858). <. 

4 an acess remedy in applying the physician-patient relationship 
as the pdint at which the statute begins to run, the facts here are clearly appli- 
cable. to recapitulate - decedent had entered the hospital for an operation in 
October 1966 and was released on October 17, 1966. Decedent continued to 
appear at the Hospital on an Out-Patient Basis for treatment and was finally 
released and authorized to return to his usual occupation in March, 1967. The 
date of yelease from Out-Patient Treatment was the termination date of the 
physiciah-patient relationship and thus, the period of limitation did not begin 


$ 
to run ee then. ° 


Accordingly, the claim for damages filed under the Survival Statute 
is not baryed under the three year statute of limitation period where decedent . 


had undergone surgery and thereafter continued medical treatment for a des- 


ignated pfira of time after release from confinement and died as a result of 


an internal condition caused during the performance of the operation. 


(B) , | 


| 
A CAUSE OF ACTION UNDER THE SURVIVAL STATUTE 
ACCRUES AT THE TIME THE ALLEGED NEGLIG ENCE 
IS DISCOVERED OR AT THE TIME OF DISCHARGE FROM 
MEDICAL TREATMENT | 


EO SS 


"pder 12 D.C. Code 301, 1967 edition it is provided that, 
| 


" Except as otherwise specifically provided by | 


law, actions for the following purposes May not 

be brought after the expiration of the period sp- 

ecified below from the time the right to maintain 
% the action accrues ; 


eieisiveiioterle 
2. wecesees 
3. sececces 
4. eceenece 
Delsioiieiotoreiols 
Coicicisioteioiere 


7. ARAA ANOS 


8. for which a limitation is not otherwise specifically 
} prescribed - 3 years." 


Section 301 must be read in light of 12'D. C. Code 101, | 1967 edition 


Cee ee 


which gives the legal representative of the deceased the right to bring an 


( 13.) 


action for : damages due to personal injuries on behalf of the decedent. 
Historically, Statute of Limitations are statutes of repose. _Poole v. Terminix 
Co. of ve & Wash., 91'U.S. Aop. D.C. 287, 200 F. 24 746 (1953 ) + Talbott v. 
Hitl, 49 ao D.C. 96, 261 F. 244 (1920) ; Strong v. Andros, 34 Avp. 


978, 19 Ann. Cas. 101 ) Hall v. District of Columbia, 47 App. D.C. 


552 ( 1918 ). The purpose of the statute of limitation is to prevent the revival 


and enforgement of stale demands against which it may be difficult to defend, — 
because & lapse of time, fading memory, and possible loss of documents or 
evidence. Munter v. Lankford, 127 F. Supp. 630: aff. 98 U.S. App, D.C. 116, 
232 F. 24 373 (D.C.D. C..1955) : Poole v. Terminix Co. of Md. & Wash., supr4 
The Statute of Limitation for the District of Co lumbia will be found in the Acts of 
Maryland A.D. 1715, Ch. 23, Section 2. In reading the limitation of actions _ 
statute for the District of Columbia, the language in the statute generally "Limits 
the right to bring an action after the expiration of the period of three years from 


the time the right to maintain the action accrues. 


Under Physician-Patient relationship Some the cause of action herein 
did not first accrue until March, 1967 when decedent was released from out patien 
treatment at the hosvital. Further, under the Rule of Discovery Theory, the 
cause of action herein did not first accrue until March, 1967 when the injury 


resulting from the negligent acts by the Hospital was first discovered. 


(14. ) 


CHODNECEE RUE ominOmN 


In view of the points and authorities and the arguments advanced 


the conclusion is inescapable that the cause of action herein did not accrue 
until the alleged negligence had been discovered or at the time of discharge 


from medical treatment. 


| 
| 
Accordingly, the Trial Court erred in granting Summary Judgment 


to Appellzse. 


ry 
> 

J 

° 


Respectfully Submitted 
| 
| 
| 
| 


| 

s/ Clement Theodore Cooper 
CLEMENT THEODORE COOPER 
9i8. F Street, N.W.) (300-302 ) 
Washington, D.C. 20004 
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UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


MAYIRUDE JONES ° 
Aaministratrix of Estate of 
ALEXANDER L. JONES, dec. 
6703 Sangy Spring Road, N. W. 
Washingt@n, D.C. 


& 


MAYTRUDE JONES 
6703 Sandy Spring Road, N. W. 
Washington, D.C 


Plaintiffs ) 
vs. = Civil Action No. | 3467-69 
o ) ~ 
ROGERS MEMORIAL HOSPITAL : 
a corporation ) 
8th & Massachusetts Avenue, N.E. : 
Washington, D.C. ) 
) . 


Defendant 
| 
COMPLAINI FOR DAMAGES DUE TO 
NEGLIGENCE — MEDICAL MALPRACTICE 


( SURVIVAL STATUTE ) 
ERSONAL INJURY ) 


(_P | 
Count I | 
1. This action is brought under Title 12, D.C. Code 101, 1967 edition 
Survival Action. Plaintiff is an adult citizen of the United States andis a 
resident of the District of Columbia.. Defendant is a corporation duly organized 
under poe laws of the District of Columbia and does business therein, The 
amount in controversy exceeds the sum of $10, 000 exclusive of interests and 
ee K nd the jurisdiction of the Court Is thereby invoked. | 
9. Plaintiff 1 is the surviving wife, sole heir at law and next of kin of 
plaintiff's decedent who died on April 21, 1967. On or about the 18th day of 
September, 1967, plaintiff 1 was appointed Administratrix and personal rep- 
resentative of the Estate of Plaintiff's decedent and sald letters of Aaministratio ‘ 
| 


were issued to her by the U.S. District Court, holding a Probate Court | 
under Administration Number. ie 

3. At all times hereinmentioned the Defendant maintained and operated 
a hospital known as the Rogers Memorial Hospital tn the District of Columbia 
for the treatment of injured and sick persons. 

4. In October, 1966 for stipulated compensation to be paid to the 
defendant Rogers Memorial Hospital, by plaintiff, plaintiff was admitted as 
a paying patient for ourpose of undergoing surgery for gallbladder and appendix 
troubid. | | 

+5. Onor about October, 1966 plaintiff's decedent was olaced under surg 
at Defendant's Hosoltal and as a direct result of the negligence of the defendant 
and ts agents, servants and employees: while acting within the scope of their 


emoloyment, and during the course of said surgery, and the periods which 


ae thereafter, plaintiff's decedent was caused to suffer great pain, agony 


and ingection and further, that during the course of said surgery and due to the 
negligence of the defendant, its agents, servants and employees, plaintiff was 
cause# to suffer from rupture of an internal organ within the abdominal cavity, i 
towit,fthe diverticula of the colon which subsequently caused gas gangrene 
from Phich plaintifi's decedent met his death on April 21, 1967. 

; 6. As a result of the negligence of the defendants, plaintiff was caused 
to suffer, excruciating body pains and agony and was incapacited for seven 
montis up to the date of his death. 

‘7 ‘That the deceased left surviving him this plaintiff, his widow who 


was devendent uoon him for suport and who orior to his death was being 
supperted by him in the manner befitting the wife of a verson of decedent's 


C25) 


| 
means. At the time of his death the decedent was 61 years of age and was 
earning approximately $600. 00 per month and decedent would have, in the 


future, accumulated a substantial estate for his wife had he not died. 


8. Decedent was in no way contributorily negligent and that decedent's 


injuries were caused solely through the negligence of-the defendant. 
WHEREFORE, Plaintiff prays judgment against -the defendant in the 
: | 


amount of $75, 000. 00. | 
§ Count Il | 


9. Plaintiff 2 repeats each and every allegation contained in paragraphs 
numbered 1 through 8 of Count I, inclusively, with the same force and effect as 
though they were herein specifically set forth tn detail. | 

10. Plaintiff 2 has expended the reasonable and necessary sum of 
$1, 100 for the funeral expenses and burial of the decedent of undertaker's charge; 
$300. oe preparation of grave ; florists charge of $100.00 ; payment of ministe 
of SO $25.00. Further, as a direct result of the defendant's negligence 
as here ;nbefore alleged, the decedent was compelled to and ad expend and did 
cecal obligated to pay large sums of money for medicines, medical and sur- 
gical treatment and nursing between the time of his injury and the date of his 
death totaling aonroximately $15, 000. 00. a8 addition to the ene damages 
See plaintiff 2 has sustained and will SEE loss of support totaling 
aporoximately $30, 000. : 

WHERE FORE, P aintiff 2 prays judgment against the defendant in the 


amount of $50, 000. 00, 


Clement Tneodore Cooper” 
Attorney for Plaintiffs 

918 F Street, N.W. (302) 
Washington, D.C. 20004 


PLAINTIFFS DEMAND A TRIAL BY JURY ON ALL ISSUES ! 


UNITED STATES DISTRICT COURT FOR THE DISTRICT OF COLUMBIA 


MAYTRUDE JONES, Administratrix: . 
of Estate of ALEXANDER L. JONES 


Deceased 
6703 Sandy Spring Road, N.W. 
Washington, D.C. 

and 
MAYTRUDE JONES 
6703 Sandy Spring Road, N.W. 
Washington, D.C. 


Plaintiffs _: ° Civil Action No. 3467-69 
Vv. 
ROGERS MEMORIAL HOSPITAL 
A Corporation 
8th and Massachusetts Ave., N.E. 
Washington, D.C. 


Defendant 


MOTION TO DISMISS 
Defendant, Rogers Memorial Hospital, moves the court © 


* 
s 


to dismiss the above entitled action because the complaint fails 


to state a claim against defendant upon which relief may be 


granted, in that the alleged right’ of action is barred by the 
applicable statute of limitations, .D. Cc. Code Title 12, Section 
301. In support’ of this motion, said defendant respectfully ; 
refers to its memorandum of points -and authorities attached 


hereto, and made a part hereof. 


CARR, BONNER, O'CONNELL, 
KAPLAN & SCOTT 


By. 
Lawrence E. Carr,Jr. 
Attorney for Defendant . 
Leipaddeose 1001 Connecticut Avenue, N.W. 


ONNER, O'CONNELL. 
PLAN @ SCOTT : 
NECTICUT AVENUE : ~ Washington, D.c. 
GION ©. C. 20036 
—— 


659-4660 


MAYTRUDE JONES, et al 


° 


Plaintiff 
v. Civil Action No.| 


ROGE:.S MEMORIAL HOSPITAL 


, Defendant 


MEMORANDUM OF POINTS AND AUTHORITIES 
IN SUPPORT OF DEFENDANT'S MOTION TO DISMISS 


. FACTS oe 
“ ; 
Plaintiffs decedent was allegedly “caused to suffer 
acl 
aah pain [and] agony and. . .rupture of an ‘REEL organ" due 


to tke "negligence of defendant, its agents, servants and 
| . 
employees" occurring when plaintiff underwent surgery at 


defendant's hospital "On or about October, 1966."" Complaint, - 


: | 
Paragraph 5 (emphasis added). -| 


According to the complaint “this. action is prought 


undey Title 12, D.c. 101, 1967 edition," complaint, Paragraph l, 
| 
which provides, in pertinent part, that 


"on the death of a person in whose favor. . - 
a right of action has accrued for any cause 
prior to his Geaths the right of action 
survives. . . ." : | 


D.C.» Code Title 12, Section 101 (emphasis — 


\ 
. é ! 


ARGUMENT 


| 
PLAINTIFF'S SURVIVOR Boren IS BARRED BY THE STATUTE 

aes 
OF LIMITATIONS. 
sia 
| 
On the face of this. complaint the megligence aatesed to 


CERTIFICATE OF SERVICE 
I hereby certify that a copy of the foregoing Motion 
to Dismiss and attached Memorandum of Points and Authorities 


was mailed, postage prepaid, on the day of January, 1970, to 


Clement T. Cooper, Esquire, attcrney for Plaintiff, 918 F Street, 


N.W., Washington, D.C. 


Lawrence E. Carr, Jr. 


W OFFICES 


NNER, O'CONNELL, 


PLAN & SCOTT 
INNOCTICUT AVENUE 
STON BD, C. 20036 


——— 
A. BRON 


decedent's surgery and treatment at defendant hospital "On or 
e . i 


about October, 1966." Complaint, Paragraph 5. undex the 


applicable statute of limitations, D. C. Code ritle 12, Section 


301, su¢éh action was barred unless commenced within three years 


° 
following its accrual which, on the face of this complaint, must 


have occurred on or before October 31, 1966. “Thus, the statute 


of limitations expired as to plaintiff's survival action on or 


about October 31, 1969 and the complaint herein was filed on 


December 9, 1969. 


. Accordingly, defendant submits that Plaintiff's claim 

| 

is barred by the statute of limitations. 

CARR, BONNER,’ O'CONNELL, 
KAPLAN & SCOTT 


Lawrence E. Carr, Jr. 
Attorney for Defendant 
1001 Connecticut Avenue, N.W. 


Washington, D.C. 


MAVTRUDE JONES, Administratrix 
of Estate of ALEXANDER L. JONES 
Deceased 

and 
MAYT RUDE JONES 


Civil Action No. 3467-69 


Plaintiffs 


Ve 


ROGERS MEMORIAL HOSPITAL 


Defendant 


SUPPLEMENTAL MEMORANDUM OF _LAW 


IN SUPPORT OF D FENDANT'S MOTION TO DISMISS 


The operative allegations of plaintiff's complaint 


Sreeec ae eee 


relevant to defendant's liability are as follows: 
: "4,- In October, 1966 for stipulated 
compensation to be paid to the defendant. . - 
plaintiff was admitted as a paying patient for 
purpose (sic) of undergoing surgery for gall — 
bladder and appendix: trouble. 


"5. On or about October, 1966 (sic) 
plaintiff's decedent was placed under surgery 
at Defendant's Hospital and as a direct result 
of the negligence of defendant. . . plaintiff 
was caused to suffer rupture of an internal 
organ within the abdominal cavity, to with (sic) 
the diverticula of the colon which subsequently 
caused gas gangrene from which plaintiff's 
@ecedent met his death on April 21, 1967. 


"6. As a result of the negligence of 
the defendants, plaintiff was caused to suffer, 
excruciating body pains, and agony and was 
incapacitated for seven months up to date of 
his death." : : 


eae Mies rem, 40> 9.7 Drees: 


Defendant Rogers Memorial Hospital has moved to dismiss 


eee ace aoe taction on the ground that it is barred by the statute of 
NGTON C C. 2003¢ 


4 . 
limitations applicable to survival actions, D.C. Code §12-301. 


—_—— 
659-4650 


Plaintiff opposes the motion’ claiming thet "plaintiffs 
6 | ‘ 
decedent became pec aware Of his illness on a 15, 1967, 
notwithstanding the date of the operations (sic) as October, 1966° 


Memorandum of Points and Authorities, p. l, and further that 


"(p)laintiff's decedent would have had no way of a what | 
his medical defect was particularly when plaintife’ s decedent 
continued to return to the Coneeations Clinic at the hospital. . - 
{and] [t]he defendant knew what plaintiff's decedent (sic) 
condition was but plaintiff's decedent did not know." Id. 
Defendant submits this Supplemental Memorandum in 
support of its Motion to discuss in an effort to clarify the 


e 
issues raised by plaintiff's Opposition. 


Argument 


Plaintiff's action is barred by the statute of 
ry ; - 
Limgtations. 


¢ 
Assuming, for the purposes of this motion, the truth of 


the material facts well-—pleaded in ERE S complaint, 


O'Haixr v. United States, 281 F.Supp. 815 (D.D.C.| 1968), and 


. eee - = al 5 
ignoring plaintiff's extraneous contention, raised for the first 


time in her opposition, that defendant fraudulently concealed the 
facts of plaintiff's decedent's illness from him, see; Park-In- 


ne. Vv. Paramount—-Richards wheatxres, Inc., ‘7 F.R.D. 


heatres, I: 


723 (D. Del 1948), plaintiff fails to state a claim upon which 


a f i. 
relief can be granted inasmuch as the instant action was not 
| 


I orrices | 
One ae ime commenced within three years of the accrual of the cause of 
NECTICUT AVENUE 3 : : : | 4 
STON D. . 20036 nan ‘3 - i a 
———— action. D.C. Code §12-301. As plaintiff correctly notes, in 
850-4660 » | < 
. | 


cause Of action first accrue. - - on the date of the surgery or 
a* . 


a MES plaintifé' s decedent Eee learned of his fatal 


weet disability." Plaintiff's ouecitien: Diente 
The great weight of authority in the District of 


corm is that, absent fraudulent concealment of the facts 


giving; rise to-a cause of action, an action sounding in negligence 


accruef when the injury complained of actually results from the 


negligpnce alleged. Hanna v. Fletcher, 97 U.S.App.D.C. 310, 313 
213 F. ee 469, 472, cext. Gen- 351 U.S.989 (1956); Poole v- 
Terminix Co. 91 U.S.App.D.C. 287, 288, 200 F.2d 746, 747 (1952) .. 

From the allegations of plaintiff's complaint it is 
pene ae the injury complained of was "a airect result of the 
negligence of defendant. . - during the course of said surgery 
(by 5 ag plaintiff was caused to suffer from se ES of an 
interpal organ. . . which caused his death." Complaint, ° 
paraghaph 5. Thus, on plaintiff's own allegations, the injury 
oceurged sometime in October (no ence Gee is specified) of 
1966,f and the aeaenee of Limitations commenced running on or 
aboutg the date of the surgery causing that injury. This 
concFusion is further bolstered by ‘plaintifé' s own allegation that 
her Gecedente as a result of the operation, was "caused to 
sutede. . » pains, and. . .was incapacitated for seven months 
up to the date of his death." Complaint, paragraph 6. 

Finally, nisee plaintiff's complaint contains no 


factual allegation that defendant SEE concealed the 
IONNER, O'CONNELL, ¢ 


Agee cect facts of plaintiff’ Ss decedent's injuries from him, even if that 


629-4060 allegation were ‘true plaintiff may not go outside the retord to 


invoke such fraudulent concealment to prevent the running of the 


fais ee eee” 


Richards Theatres, Inc., Supra. 


statute of limitations. See, Park-In-Theatres Inc. v. Paramount— 
. ‘ | 
| 


i Since no question of fraudulent concealment is present, 
a 
the statute of limitations in this action began to|run on the date 
: | 


of the injury to the plaintiff--in this case the date of the 
. | 
1 + 

alleg:d negligent surgery. 


CARR, BONNER, O'CONNELL, 
KAPLAN & SCOTT | 
=| 


By | 
‘Lawrence E. Carr, Jr. 
Attorney for Defendant 
1001 Connecticut Avenue, N.W. 
Washington, D.C. | 


CERTIFICATE OF SERVICE 
I hereby certify that a copy: of the foregoing Supple- 
: | a 


mental Memorandum of Law was mailed, postage prepaid, on the 


day of January, 1970, to Clement T. Cooper, Esquire, attorney 


for plaintiff, 918 F Street, N.W., Washington, Dace 


Lawrence E. Carr, Jr. 


EE = 


the instant case is clearly distinguishable on its 
facts from Burke _v. Washington Hospital Center, 293 F. Supp. 1328, 
(D.p.Cc. 1968), a recent case holding that the statute did not | 
begzn to run as to a "“@iscovered" injury until such time as 
plaintiff knew or through the exercise of reasonable diligence 
should have knovn of the injury. Even so, it is [clear that 
plaintiff's decedent knew or should have known of the facts 
giving rise to the instant cause of action well in advance of 
q coats almost seven months later. - re : 


NECTICUT AVENUE hi 
TION D. G. 20036 


i 

\ 

——— | 
| 
| 


ISTRICT COURT 
COLt U JMBI A 


MAYTRUPE JONES, Administratriz 
of Estate bf ALEXANDER L. JONES 
Deceased’ 

6703 Sangy Sroing Road, N.W. 
Washingtén, D.C. 


y* 


MAYTRUDE JONES 
6703 San@y Spring y Road, N. W. 
Washington, D.C. 


Plaintifis . . 
i VS. : Civil Action No. 3467-69 


ROGERS MEMORIAL HOSPITAL 

2 corporation 
8th & Massachusetts Avex nue, N.E. 
Washington, D.C. 


i Defendant 


OPPOSITION TO MOTION TO DISMISS 

diaintiff Opposes Defendant's Motion to Dismiss for the stated reason 
that the petion is one filed under the Survival Statute for the District of Col— 
umbia and that the action was timely filed, that is, within a period of three 
years from thé date on which the cause of action first accrued. Here the 
cause of action first accrued when the plaintiff's decedent became violently ill 
and subsequently died from such illness. Here, plainttff's decedent did not 
become aware of the cause of action until April 2, 1967 when he became violent! 
ill and could not return to work. Plaintiff's decedent died in April, 1967. 

For such other and further reasons as will be argued during the hear- 


ing of this Motion. 


WHEREFORE, Plaintiff prays teas eee Motion be denied. 


es emia Theodore Cooper 
Attorney for Eee eae 
F___Stre W 


MAYTRUDE JONES, Adminisirairix 
of Estate of ALEXANDER L. JONES, 
Deceas 
6703 Sandy Spring Road, N.W. 
Washington, D.C. 

i 

& 

MAYTRUDE JONES 
6703 Sandy Spring Road, N.W. . ek | 
Washington, D.C. : | 


Plaintiffs | 
vs. : Civil Action No. 3467-69 
| 
ROGERS MEMORIAL HOSPITAL ,; | 
*® corporation 
8th & Massachusetts Avenue, N.E. 
Washington, D.C. 


' Defendant | 
| 
Fis MEMORANDUM OF POINTS AND AUTHORITIES 
Plaintiff's complaint svecifically states that the Action filed was one 
brough: under 12 D.C. Code 301, Survival Statute. See Paragrank 1 complaint 
the record herein. Defendant's Motion to Dismiss on grounds of Limitation of 
Tet based upon allegations in plaintiff's complaint yemen plaintiff merely 
recited the initial date of contact with the defendant hospital as October, 1966. 
Noneth> less, plaintiff has receited in her statement of facts ftea herein that the 
plaintizi's decedent became patently, aware of his illness on sort 15, 1967, 
vobottfstanding the date of the Operations as October, 1966 Plainttft's deceden 
oes have had no way of knowing what his medical defect was particularly nies 
‘plaintiff's decedent continued to return to the Out Patient Ciinte at the hospital 
from October 17, 1966 to ‘March, 1967. The defendant knew what plaintiff's 


| 
decedent condition was but the plaintiff's decedent did not know. 


Under 12 D.C. Code 301 (8) the period of limitation within which a 
Survival Action may be brought is three years. In this Jurisdiction and under 
our Sear Action, tfa person injured dies, his right of action survives in 
favor of his legal representative. However, the question here is simoly when 
did plaintiff's cause of action first accrue ? Did the cause of action accrue on 
the date of surgery or did the cause of action first accrue on April 15, 1967 
when plaintiff's decedent first learned of his fatal medical disability, which, 
incidentality the defendant could have possibly corrected up to the date when 
plaintiff’ seaecedent was last seen at the Defendant's Hospital as a Out Patient 
to wit, vitrcn, 1967. By this action, the defendant is now estopped from ass- 
erting the*Statute of Limitations as a defense. Had plaintiff's decedent known 
the nature and extent of his malady and the cinematics. plaintiff's decedent 
could have filed his cause of action shortly after the Operation. By the over- 
whelming weight of authority, plaintiff may assert the doctrine of estoppel in 
pais to prevent an inequitable resort to a statute as a defense to barr plaintiff's 
cause of action. See McCloskey & Co. v. Kickinson (1947, Mun, Ct. App. DC ) 
56 A. 2d 442 ( Note: The Federal Court ts bound to follow the Highest Court 
of the District of Columbia as to It's tem reor of substantive of adjuctive 
law. ) See also, Scarborought v. Atlantic Coast L.R. Co. (1949 CA 4th Va. ) 
178 F. 2d 253. See also, 132 A.L:R. 292 and 67°'A. L.R. 1070. 

Clearly the injury did not become patent until April 15, 1967 even 
though eel negligence ( maloractice ) occurred-at the time of the Operation on 
October 2, 1966. A cause of action does not accrue at the time of the Operation 


which results from the negligence of the defendants. See Poole v. Terminix 


Co., 91 U.S. App. D.C. 287,200 F. 24 746. Defendant cannot, by this Motion 


(2.) 


CRUE Ba Honorable Court to shorten the time within which Congress has 
COS ee as the period of limitation. For ley Vv. Pitisburgh-Des Moines Co. 
363 Pa. 168A. 2d 517, 535; Fredericks v. Town of Dover, 125 N.J.L. 288, 
15 A. 4, 784 ; Federal Peserve Bank of Atlanta Trust Co. , for use of American 
Surety Co. of New York v. Atlanta Trust Oo. - Fir Bl 1. z 283, 117 A. L.R. 
1160 ; Hanna v. Fletcher 97 U.S. App. D. C. 310. : 

Uaccordingly; the cause of action accrued on April 15, 1967, at least: 


and if not later, - this action having been filed within the thred year period of 
5 | 


| 
limitation as prescribed by 12 D.C. Code 301, the defendant's Motion to Dis- 
. | ; 


ble 


Element Theodore Cooper 
Attorney for Plaintiff 

918 F Street, N.W. |(302) 
Washington, D.C. 20004 


miss should be denied. 


CERTIFICATE OF SERVICE | 
; | 
% Copy of the foregoing mailed, postage prepaid to Law Offices, Lawrence 
’ 
E. Carr, Jr., Esquire, 1001 Connecticut Avenue, N.W., Washington, D. Cc. 


20036, this 16th day of January, 1970. 
‘ 


Ess Drab 


Clement Theodore 
Attorney for Plain 


MAYIRUDE JONES, Administratrix 
of Estate of ALEXANDER L. JONES, 
Deceased. 

6703 Sandy Spring Road, N. W. 
Washington, D.C 


& 


MAYTRUDE JONES 
6703 Sandy Spring Road, N. W. 
Washington, D.C. 


Plaintiff . ) 
vs. - Civil Action No. 3467—69 


ROGERS MEMORIAL HOSPITAL 

a corporation 
8th & Massachusetts Avenue, NE. 
Washington, D.C. 


Defendant 


{ PLAINTIFF'S STATEMENT OF FACTS 


On October 1, 1966, plaintiff's decedent entered the Rogers Memorial 
Hospital as a paying patient for purposes of undergoing surgery for correction 
of abdominal obstructions. (The Ogeranon was performed on October 3, 1966 
and plaintiff's decedent was released from Rogers Memorial Hospital on Oct- 
ober 17, 1966. Plaintiff's decedent could not return to his usual occupation 
during the months which followed and consequently convalesced from the date 
of his gischarge from the hospital until March, 1967 when he was placed on 
light C5) at the Washington Terminal Company. During the periods of convel-- 
omc: plaintiff's decedent was required to return to the outpatient clinic at 
the Rogers Memorial Hospital and did continue to keep such appointments up 
to March, 1967. Plaintiff's decedent EET patently tll on April 15, 1967 
but cotitinued to-work. On April 21, 1967, plaintiff's decdent died suddenly and 


was pronounced D. O. A. at the Providence Hospital. 


f 


According to the hospital reports maintained by the Defendant, plaintiff£ 
decedent had undergone an Operation known as + (a) Appendectomy and (b) 
Cholecy tectomy = performed on October 2, 1966. 


At approximately 8:30 A. M. the Coroner, Dr. James Whelton, examined 


the plaintiff's decedent 's body at the See Room at Providence Hospital 
and coffirmed the death. The body was transferred to the D. c. Morgue and 
again, some 3 1/2 hours later, Dr. Whelton again saw the vody as an initial. 
eee ean prior to preparation to perform an autopsy: The ue mortem 
change in the body was such cee the Coroner concluded that an autopsy could 
not be performed because of the following post mortem body changes - " A tre- 
mendoltis amount of distention of the abdomen, soft tissue of the face, scrotal 
sac eae penis had developed. Large fluid containing klebs nad developed over 
the body survace. Collections of gas were present throughout the tissue over 
the entire body from the scalp to the soles of the feet. Medically, it was con- 
cluded that the DEES decedent nad suffered from gas nenorese caused by a 
bacteria of the Clostridium family. That the most logicial cause of the infection 
was due to a rupture of an internal organ within the abdominal cavity since 

this organism Intestinal tract. The fact that most of the pain had been in the 
lower, left quadrant of the abdomen would seem to indicate that a diverticula 


of the colon had ruptured resulting in a peritonitis and blood stream spread 
| 


of this organism to all portions of the body. i | 
The cause of action here is one pursued under the Survival Statute 

and that the Plaintiff's decedent became patently ill and physteally incapacitated 

on or¥about April 15, 1967 and remaining in that condition anttl April 21, 1967 


whenehe died. . ae cations | 


UNITED STATES DISTRICT COURT’ FOR THE DISTRICT OF COLUMSiA fa i; 


MAYTRUDE JONES, Administratrix 
of Estate of Alexander L. Jones, 
Deceased’ 

and 
MAYT RUDE JONES 

Plaintiffs 

Vv. . Civil Action No. 3467-69 

ROGERS MEMORIAL HOSPITAL 


Defendant 


ORDER 
; Upon consideration of the defendant's Rogers Memorial 
Hospital motion to dismiss, it is. this we day of : fr 
1970: 
ORDERED, that the motion to dismiss be, and the same 


hereby is granted. 


A copy of the foregoing Order 
was mailed to Clement T. Cooper, 
Esquire, attorney for plaintiff, 
on the ___ day of May, 1970. 


——_$5_ 


a 
Lawrence E. Carr, Jr. 
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RCRIRI A. ee | 
Padres wer CLERK ! 
MAY TRUE ma gO} 4 oo S poet At. i ' 


Plointiff. . 


NOTICE OF APPEAL : 


Notice isthereby given this /'$7% deyof — May , 19 70, that 


Maytruda Jones, et at. | 

ed States Court of Appeals for the District of Columbia from the 
On ; 

22nd apy of = Art! _ 1990 
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United States Court of Appeals 


For tue District or CotumsBia Crecuir 


Mayrrupe Jonss, as Administratrix of the Estate or 
Arexanver L. Jones, Deceased, and Maytrupe Jones, 
individually, Appellant, 


v. 


Rocers Memortat Hosprrat, Appellee. 


e 
Appeal from the United States District Court for the 
District of Columbia 


BRIEF FOR APPELLEE 


STATEMENT OF ISSUE PRESENTED 


Whether the District Court properly dismissed Appel- 
lant’s claim as barred by the statute of limitations.* 


* This case has not previously been before this Court. 
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REFERENCES TO RULINGS 


Reference is made to the ruling of the District Court, 
entered on the Court Clerk’s Memorandum, on April 22, 
1970, dismissing plaintiff’s complaint ‘‘on its face.”’ R. 
before page 1.* 


COUNTERSTATEMENT OF THE CASE 
Proceedings Below 


Appellant, Maytrude Jones, hereafter simply ‘¢plain- 
tiff,”? instituted this action, both in her capacity as 
administratrix and as an individual, against appellee, 
Rogers Memorial Hospital, and an unnamed individual 
defendant on December 8, 1969.1 Her complaint, in two 
counts, is allegedly brought under the District of Columbia 
survival of actions statute, D. C. Cope § 12-101 (1967 ed.). 
In it she seeks damages due to the two defendants’ alleged 
negligent performance of an operation upon her husband, 
Alexander L. Jones, on some unspecified date in October, 
1966. That negligence is further alleged to have been the 
direct result of her husband’s death on April 21, 1967. 

_Among the listed items of damage for which she seeks 
‘ compensation are loss of the ‘‘substantial estate’? which 
her husband ‘‘would have, in the future accumulated’’ had 
he not died; funeral expenses; some $15,000 in medical 
‘ expenses incurred ‘‘between the time of his injury and 
the date of his death;’’ loss of support totaling approxi- 


_ * References ‘‘R.’’ are to the record on appeal. Plaintiff’s ‘‘Joint Ap 
pendix’? was not prepared jointly as required by FEDERAL RULE or APPELLATE 

| PROCEDURE 30. Because of certain differences between original documents in 
the record and those in the ‘‘Joint Appendix,’’ as well as the failure to 

| snelude items which should be considered, Appellee deems it advisable to refer 
directly to the record. 


1The complaint included in plaintiff 5 <*Joint Appendix,’? at JA. #1, 
_ has been edited to delete all reference to the unnamed individual defendant. 
' In addition, certain changes in the wording of paragraph 5 of the original 
complaint have been effected and the document has been retyped. Hereafter 
appellee’s references to tho wording of the complaint shall be to the wording 
of the original, as found in the Record at page 1. 
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mately $30,000; and, apparently, her husband’s pain and 
suffering while he was ‘incapacitated for seven months 
[from the time of the operation] up to the time of his 
death.”? R. 1. 


Contrary to plaintiff’s assertion, Brief for Appellant 2, 
Rogers Memcrial Hospital, hereafter ‘‘defendant,’’ filed 
no answer but rather timely moved to dismiss her com- 
plaint for failure to state a claim upon which relief could 
be granted §n that it is barred by the applicable statute 
of limitatiofs. R. 3. 


The individual defendant remains unnamed and unserved 
with process and has filed no appearance. 


The United States District Court for the District of 
Columbia, per Judge McGuire, granted defendant’s motion 
and dismissed plaintiff’s complaint, ‘‘on its face,’’ on 
April 22, 1970. RB. Court Memorandum, 7. 


Plaintiff elected to stand upon her complaint and timely 
filed notice of appeal. R. 8. 


Statement of the Facts 


Despite plaintiff’s attempt to cure the defects in her 
complaint by the inclusion, in her brief, of many factual 
allegations dehors the record, the District Court was bound 
to consider, in the light most favorable to plaintiff, only 
such allegations of fact as were to be found in her com- 
plaint. The operative allegations of plaintiff’s complaint, 
allegedly giving rise to plaintiff’s claim for relief, are as 
follows: 


4, In October, 1966... plaintiff [sic] was admitted as 
a paying patient [of defendant] for purpose [sic] of 
undergoing surgery for gallbladder and appendix 
troubl}. 


5. Oi or about October, 1966 . . . as a direct result 
of the regligence of the defendant . . . and during the 
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course of said surgery, and the periods which fol- 
lowed thereafter, plaintiff’s decedent was caused to 
suffer great pain, agony and infection and further, 
that during the course of said surgery and due to the 
negligence of the defendant . . . plaintiff [sic] was 
caused to suffer from rupture of an internal organ 
within the abdominal cavity, to with [sic], the 
diverticula of the colon which subsequently caused gas 
gangrene from which plaintiff’s decedent met his death 
on April 21, 1967. 


6. As a result of the negligence of the defendants, 
plaintiff was caused to suffer, excruciating body pains, 
and agony and was incapacitated for seven months up 
to the date of his death. 


Feeling itself bound, as was the District Court, to the 

' factual allegations of plaintiff’s complaint for the purpose 
of testing its sufficiency, defendant has made no attempt 
' to supplement the record on appeal. However, if the Court 
deems itself required to consider factual allegations outside 


‘the record in determining this appeal, defendant respect- 
fully requests leave to supplement the record with an 
appropriate memorandum, in the interest of doing sub- 
stantial justice. 


SUMMARY OF ARGUMENT 


Plaintiff’s complaint, filed December 8, 1969, alleges 

negligent performance of surgery upon her husband in 

October, 1966, and his death, as a result of that negligence, 

_ on April 21, 1967. Under the applicable law, plaintiff’s 

" right of action under the survival statute acerued, if at all, 

on the date that the alleged negligence matured into an 

actual injury to her husband. It appears affirmatively 

' £rom the complaint that plaintiff’s husband suffered actual 

injury on or about the date of the surgery, October, 1966. 

' Accordingly, plaintiff’s complaint was not timely filed and 
the District Court correctly dismissed it ‘‘on its face.’’ 
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ARGUMENT 
THE DISTRICT COURT CORRECTLY DISMISSED PLAINTIFF'S 
COMPLAINT “ON ITS FACE” AS BARRED BY THE STATUTE 
OF LIMITATIONS. 


A. The Right of Action Alleged Here Accrued, If at All, When 
Defendant s Negligence Resulted in an Actual Injury to 
Plaintiff's Husband. 


In this action, filed December 8, 1969, plaintiff seeks 
damages for de*endant’s alleged negligence and medical 
malpractice &uring surgery in October, 1966, which caused 
the death of her husband on April 21, 1967. Plaintiff’s 
right of action for the wrongful death of her husband 
being barred by the one-year limitation on death actions, 
D.C. Covz § 16-2702 (1967 ed.), she seeks recovery under 
the survival of actions statute. 


The survi4hl statute reads, in pertinent part: 


On the death of a person in whose favor . . . a right 
of action has accrued . . . the right survives . . . in 
favor ofptire legal representative of the deceased. . . . 


D.C. Cove §'12-101 (1967 ed.). The statute, by its terms, 
creates no new right of action. It merely has the effect 
of extending the quality of survival to rights of action 
which had rreviously abated on the death of the injured 
party. Th tas v. Doyle, 88 U.S. App. D.C. 95, 187 F.2d 
207 (1950). 


Because tile statute creates no new right the statute of 
limitations in survival actions commences running when 
the right of action first accrues to the deceased. Cf., Cullen 
v. District 9f Columbia, 921 A.2d 914 (D.C. App. 1966). 
Under the statute of limitations applicable here plaintiff 
must have commenced this action within three years of 
the date on which the alleged right of action first accrued 
to her husband. D.C. Cove § 12-301 (8) (1967 ed.). In 
addition, because the survival statute has no application 
where the right of action did not acerue prior to the death 
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- of the injured party, see, Bennett v. Bennett, 83 F. Supp. 
19 (D.D.C. 1949), the alleged right of action must have 
accrued to plaintiff’s husband prior to his death. 


The initial question presented on this appeal is when 
did the alleged right of action accrue to plaintiff’s husband? 


This Court has adopted the liberal ‘maturation of 
damages’? rule for the determination, for limitations 
purposes, of the time of accrual of rights of action. Under 
this rule an action sounding in negligence accrues when 
the injury complained of actually results from the 
negligence alleged. Hanna v. Fletcher, 97 U.S. App. D.C. 
310, 231 F.2d 469, cert. denied, sub nom. Gichner Iron 
Works, Inc. v. Hanna, 351 U.S. 989 (1956). 


In Hanna, the plaintiff’s injury resulted from an act of 
negligence committed seven years prior to the accident. 
Reversing the District Court’s entry of judgment for 
defendants, this Court agreed with plaintiff’s contention 
that the right of action did not accrue until the accident 
resulting in her injuries, noting that 

The Code is controlling. The action against [defend- 
ant] is based on negligence, sounds in tort, and did 
not acerue until injury resulted from the alleged 
negligence. 


Hanna v. Fletcher, supra, 97 U.S. App. D.C. at 313, 231 
F.2d at 472. 


In Fort Myers Seafood Packers, Inc. v. Steptoe and 
Johnson, 127 U.S. App. D.C. 93, 381 F.2d 261 (1967), 
cert. denied, 390 U.S. 946 (1968), this Court applied the 
Hanna rule to cases of professional malpractice. In that 
action, a suit against attorneys for malpractice, the 
District Court adopted a special rule, used in other juris- 
dictions, for the determination of when the time began 
to run against a claim for malpractice. Under that rule 
the statute begins to run in malpractice cases at the 
moment when the defendant does the act that afterwards 
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results in injury. Fort Myers Seafood Packers, Inc. v. 
Steptoe and Johnson, 353 F. Supp. 626, 628 (D.D.C. 1966). 
Rejecting the ‘‘special rule”’ this Court said 


the . :. statute requires actions to be brought within 
three years ‘from the time the right to maintain the 
action, accrues’... . In ordinary negligence actions 
this means the time when the plaintiff suffers injury 
_... Several states have adopted a special rule.... 
[T]he District Court chose the special rule. We see no 
reason for drawing such a distinction between mal- 
practige suits and other actions. . . . Since this action 
was fea within three years [of the injury], we think 
it was timely. 


Fort Mye¥s Seafood Packers, Inc. v. Steptoe and Johnson, 
supra, 127 U.S. App. D.C. at 94, 381 F.2d at 264. 


Plaintifg’s brief urges, in the alternative, the adoption of 
either th@ ‘‘discovery”’ theory or the ‘‘physician-patient 
relations..ip”’ theory as the standard for determining when 
the statute of limitations begins to run in malpractice 
cases.2 However commendable these theories may be, their 
adoption flere is inappropriate because plaintiff’s complaint 
is utterly devoid of any factual allegations upon which 
their applicability might be predicated. 


Farthef, the sole District of Columbia case applying the 
discovery, theory, Burke v. Washington Hospital Center, 
293 F. Supp. 1328 (D.D.C. 1968), is clearly distinguishable 
from this case on its facts. 


Thus, defendant submits that the statute of limitations 
commenced running at the moment when defendant’s 


2 Under the discovery theory the statute docs not begin to run in malprac- 
tice claims until the injured party knew, or through the exercise of reason- 
able diligence should have known, of the facts giving rise to his claim. See, 
€.g-, Quinton v. United States, 304 F.2d 234 (Sth Cir. 1962). Under the 
physician-pavient relationship theory the statute commences running upon 
termination of the physician-patient relationship as to the particular condi- 
tion during which the negligent acts are alleged to have occurred. See, ¢.9-, 
Brown v. vere States, 353 F.2d 578 (9th Cir. 1965). 
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alleged negligence was consummated and injury resulted 
to plaintiff’s husband. Reviewing the factual allegations 
of plaintiff’s complaint it is clear that a right of action 
accrued to plaintiff’s husband in October, 1966. 


B. On the Face of Plaintiff's Complaint Defendant's Alleged 
' Negligence Resulted in Actual Injury to Her Husband in 
October, 1966. 


Construing plaintiff’s complaint so as to do substantial 
justice, Francis O. Day Co. v. Shapiro, 105 U.S. App. D.C. 
392, 267 F.2d 669 (1959), and viewing its factual allegations 
in the light most favorable to plaintiff, e.g., Farbenfabriken 
Bayer, A.G. v. Sterling Drug, Inc., 153 F. Supp. 589 (D.C. 
N.J. 1957), affirmed, 307 F.2d 210 (3rd Cir. 1962), cert. 
denied, 372 U.S. 929 (1963), it is clear that plaintiff’s 
husband had a right of action in October, 1966, and that 
plaintiff’s claim is therefore barred by the three-year 
statute of limitations. 


In plaintiff’s complaint, filed on December 8, 1969, she 
clearly alleges that defendant was negligent in performing 
‘surgery on her husband ‘‘On or about October, 1966 .. - 
during the course of [which] . . . [he] was caused to 
suffer from rupture . . . of the colon . . . from which 
[he] met his death on April 21, 1967,’ and further, that 
“as a result of the negligence of defendants [during the 
operation] [her husband] was caused to suffer, excruciating 
‘pains . . . and was incapacitated for seven months up to 
‘the date of his death.”? Complaint, paragraphs 5-6, R. 1. 
Taking plaintiff’s allegations at face value and giving them 
their plain meaning, it clearly appears that her husband 
‘sustained an injury during the October, 1966, surgery 
‘which rendered him incapacitated for seven months and 
‘ultimately resulted in his death on April 21, 1967. 


These allegations potentially gave plaintiff two rights 
‘of action: the first for negligence in causing her husband’s 
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death under.the Wrongful Death Act, D.C. Copz § 16-2701 
et seq. (1967 ed.), and the other for his personal injuries 
under the sfrvival statute, D.C. Copz §12-101 (1967 ed.). 
In the District of Columbia negligent conduct resulting in 
death may generate simultaneously two separate and dis- 
tinct bases Yor action, one under the survival statute and 
the other “nder the Wrongful Death Act. Emmett v. 
Eastern Dispen sary and Casualty Hospital, 130 U.S. App. 
D.C. 50, 396 F.2d 931 (1967) ; Sornborger v. District Dental 
Laboratory, 105 U.S. App. D.C. 290, 266 F.2d 694 (1959). 
The actions are governed by different statutes for limita- 
tions purpoges and the tolling of the statute on one action 
has no effect on the other. Cf., Hudson v. Lazarus, 95 
U.S. App. D.C. 16, 217 F.2d 344 (1954) ; Wharton v. Jones, 
285 F. Supp. 634 (D.D.C. 1968). 


It is apparent from the face of the complaint that the 
statute of limitations on plaintiff’s wrongful death claim 
has expiredg Thus she is left with no right of recovery 
for any negligence causing his death. Lewis v. Reconstruc- 
tion Finance Corp., 85 U.S. App. D.C. 339, 340, 177 F.2d 
654 (1949); Hartford Accident & Indemnity Co. v. Eastern 
Air Lines, 55 F. Supp. 263 (S.D.N.Y. 1957) (construing 
District of Columbia statute). Her only right of recovery 
if any, is for injuries which must have matured prior to 
her husband’s death in order that the right of action in 
his favor which ‘‘acerued for any cause prior to his death 
. .. [could survive] in favor of his legal representative 

...” D.C Copg § 12-101 (1967 ed.). 


On the face of plaintiff’s complaint those injuries accrued 
and matured at sometime (no date is specified) during 
the month of October, 1966, the statute of limitations began 
to run at the time of that injury, and plaintiff’s claim, 
not filed until December 9, 1969, is barred by the three-year 


statute of limitations. 
° 
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CONCLUSION 


Appellee submits the District Court properly dismissed 
appellant’s complaint and prays the decision be affirmed. 


Respectfully submitted, 


Lawrence BH. Carr, JR. 
Counsel for Appellee 
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ADDENDUM 
I. D.C. Code Section 12-101 (1967 ed.) : 
Survival of rights of action 


On the death of a person in whose favor or against 
whom a right of action has accrued for any cause prior 
to his death, the right of action survives in favor of 
or against the legal representative of the deceased. In 
tort action. for personal injuries, the right of action is 
limited to damages for physical injury, excluding pain 
and suffering resulting therefrom. (Dec. 23, 1963, 77 
Stat. 509, Pub. L. 88-241, $1, eff. Jan. 1, 1964.) 


II. D.C. Code Section 12-301 (1967 ed.) : 
Limitation of time for bringing actions 


Except as otherwise specifically provided by law, 
actions ig the following purposes may not be brought 
after the ‘expiration of the period specified below from 
the time ¢he right to maintain the action accrues: 

(1) for the recovery of lands, tenements, or heredita- 
ments—15 years; 

(2) for the recovery of personal property or 
damages for its unlawful detention—3 years; 

(3) for the recovery of damages for an injury to 
real or personal property—3 years; 

(4) for libel, slander, assault, battery, mayhem, 
wounding, malicious prosecution, false arrest or false 
imprisonment—1 year; 

(5) for a statutory penalty or forfeiture—1 year; 

(6) on an executor’s or administrator’s bond—5 
years; on any other bond or single bill, covenant, or 
other instrument under seal—12 years; 

(7) on a simple contract, express or implied— 
3 years; 

(8) for which a limitation is not otherwise specially 

prescribed—3 years. 
This section does not apply to actions for breach or 
contracts’ for sale governed by § 28:2-725. (Dec. 23, 
1963, 77 Stat. 510, Pub. L. 88-241, §1, eff. Jan. 1, 1964; 
Aug. 30, 1964, 78 Stat. 677, Pub. L. 88-509, § 2.) 
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TIL D.C. Code Section 16-2701 (1967 ed.) : 
Liability: damages; prior recovery as precluding action 


When, by an injury done or happening within the 
limits of the District, the death of a person is caused 
by the wrongful act, neglect, or default of a person or 
corporation, and the act, neglect, or default is such as 
will, if death does not ensue, entitle the person injured, 
or if the person injured is a married woman, entitle 
her husband, either separately or by joining with the 
wife, to maintain an action and recover damages, the 
person who or corporation that is liable if death does 
not ensue is liable to an action for damages for the 
death, nothwithstanding the death of the person 
injured, even though the death is caused under cir- 
cumstances that constitute a felony. 


The damages shall be assessed with reference to the 
injury resulting from the act, neglect, or default 
causing the death, to the spouse an the next of kin 
of the deceased person; and shall include the reason- 
able expenses of last illness and burial. Where there 
is a surviving spouse, the jury shall allocate the portion 
of its verdict payable to the spouse and next of kin, 
respectively, according to the finding of damage to the 
spouse and next of kin. If, in a particular case, the 
verdict is deemed excessive the trial judge or the 
United States Court of Appeals for the District of 
Columbia Circuit, on appeal of the cause, may order 
a reduction of the verdict. An action may not be 
maintained pursuant to this chapter if the party 
injured by the wrongful act, neglect, or default has 
recovered damages therefor during his life. (Dec. 23, 
1963, 77 Stat. 596, Pub. L. 88-241, § 1, eff. Jan. 1, 1964.) 


IV. D.C. Code Section 16-2702 (1967 ed.) : 
Party plaintiff: statute of limitations 


An action pursuant to this chapter shall be brought by 
and in the name of the personal representative of the 
deceased person, and within one year after the death 
of the person injured. (Dec. 23, 1963, 77 Stat. 596, 
Pub. L. 88-241, §1, eff. Jan. 1, 1964.) 


